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Before the

:it:P, i l «~ COPYRIGHT ROYALTY TRIBUNAL
Washington, D.C.

In the Matter of:

1989 JUKEBOX ROYALTY
DISTRIBUTION PROCEEDING

Docket No. 90-3-89JD

MOTION OF THE AMERICAN SOCIETY
OF COMPOSERS, AUTHORS AND PUBLISHERS

TO DISMISS CLAIM OF CARL K. DEMONBRUN

The American Society of Composers, Authors and

Publishers ("ASCAP") hereby moves to dismiss the claim of

Carl K. DeMonbrun to 1989 jukebox royalties, pursuant to the
Copyright. Royalty Tribunal's Rules of Procedure, 37 C.F.R.

5301.51. Mr. DeMonbrun's claim is improper because ASCAP

filed a claim for 1989 and Mr. DeMonbrun was a member of

ASCAP during 1989. His separate claim is therefore subsumed

within ASCAP's claim and, by statute, is improper.

The Copyright Act is very specific as to which

claimants are entitled to receive jukebox compulsory license
fees. The Act. mandates that: "The fees to be distributed
shall be divided as follows." 17 U.S.C. 5116(c)(4)

(emphasis added). The Act continues by specifying only two

groups to whom distributions shall, sequentially, be made:



avoid. It should be dismissed. Mr. DeMonbrun will then be

treated exactly as all other ASCAP members are treated: he

will receive any royalty distributions to which he is
entitled pursuant to ASCAP's distribution system, as he has

agreed in his ASCAP membership agreement.

IV. CONCLUSION

The claim of Carl K. DeMonbrun should be

dismissed.
Respectfully submitted,
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First, "to every owner not affiliated with a

performing rights society, the pro rata share . . . ." Id.

Mr. DeNonbrun does not fit into this category, for he is an

owner who is affiliated with a performing rights society, by

virtue of his membership in ASCAP during 1989.+ (See,

affidavit of Paul S. Adler, submitted herewith.)

Second, "to the performing rights societies, the

remainder of the fees . . ~ ." Id. Nr. DeNonbrun does not

fit into this category, for, as a member of ASCAP, he cannot.

be a "performing rights society" himself. See, generally,
Final Determination of the Distribution of the 1985 Jukebox

Royalty Fund, 52 Fed. Reg. 46,324, 46,326 (1987) (Italian
Book Corp., which claimed to be a "performing rights
society," had in fact been a publisher member of ASCAP.)

These statutory provisions show that Congress

intended the result that common sense and the conditions of

membership in or affiliation with a performing rights
society requires: that the Tribunal not be subjected to
multiple claims by copyright owners. Any other result would

lead to an administrative nightmare.

Nr. DeMonbrun's claim is exactly the sort of

duplicative claim the statutory framework was designed to

Indeed, ASCAP filed a claim to 1989 jukebox royalties on
behalf of all its members, including Nr. DeMonbrun. See,
ASCAP claim filed January 3, 1990. And, by virtue of his
ASCAP membership, Nr. DeNonbrun authorized ASCAP to so file
and receive payment on his behalf. See, ASCAP Membership
Agreement attached to affidavit. of Paul S. Adler, submitted
herewith.



Before the
COPYRIGHT ROYALTY TRIBUNAL

Washington, D.C.

In the Matter of:

1989 JUKEBOX ROYALTY
DISTRIBUTION PROCEEDING

Docket No. 90-3-89JD

AFFIDAVIT OF PAUL S. ADLER
IN SUPPORT OF MOTION OF THE
AMERICAN SOCIETY OF COMPOSERS,

AUTHORS AND PUBLISHERS TO DISMISS
CLAIM OF CARL K. DEMONBRUN

STATE OF NEW YORK )
) ss.:

COUNTY OF NEW YORK )

PAUL S. ADLER, being duly sworn, states:
1. I am Director of Membership of the American

Society of Composers, Authors and Publishers ("ASCAP").

2. Attached as Exhibit "A" is a photocopy of

the ASCAP membership agreement of Carl K. DeMonbrun, dated

February 20, 1986, and effective for the period January 1,

1986 through December 31, 1995. This agreement is kept as

part of ASCAP's normal business records.
3. Members of ASCAP may resign in accordance

with their ASCAP membership agreements. I have checked

ASCAP's records and find that. Mr. DeMonbrun has not. resigned



and therefore he is an AS CAP member at this time, as he was

a member in 1 9 8 9

1 S . Adler
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DORZKLKLPL ~ between the UmL~f3&aed (for brevity m~ "Ou&-.m") c&nd the AMKQKCAN SGCIETV OF
COMPOSERS, AUTHORS AND PUBLISHERS (for brevity called SocL&g"), in c&xamIerctf&xa of th K&remLes atd of the
mutual covenants ~ter contn~I, as foHovvsl

I. The Ouxxw (fronts to tie Socfcy for the texm hereof, the re to Ifcen nnn-dran tfc public geaformar&ces (as
hereinafter ~+), of hach musA vxxrkl

Of which the Ocuner fs a copyright proprietor; or
Which the 0&or&er. done, or jointly, or in coHaboration v'ith others, wrote. composed, published, acquired or ov lee; or
In which the Ou&r&er r&ow has any right, title, interest or control whatsoever, in w'&o)e or in part; or
Which hereafter. during the term hereof, may be written, composed, acquired, owned, published or cot&yr&@ted by

the Ou&ner, alone. jointly or in coHaboration with others; ur
In which the Ou&ner may hereafter, during the term hereof, have any right. title, int&.rest or control, uhatsocver, in

whole or in part.
The right to license the public performance of every such musical work shall be deemed granted to the Society by this
instrument for the term hereof, immediately upon the work being written, composed, acquired, owned, published or copy-
righted.

The rights hereby granted shaH include:

(a) AH the rights and remedies for enforcing the copyright or copyrights of such musical works, whether such copyrights
are in the name of the Oumer and/or others, as well as the right to sue under such copyr&~&&ts in the name of the Society
and/or fn the name of the Ou&ner and/or others, to the end that the Society may effectively protect and bc assured of aH the
rights hereby granted.

(b) The i on-exclusive right of public performance of the separate numbers, songs. fragments or arrangements, melodies
or selections fo&&n&ng part or parts of musical plays and dramatico-musical compositions, the Ou&ner reserving and excepting
from this grant the right of performance of musical plays and dramatico-musfcal compositions in their entirety, or any part of
such plays or dramatico-musical compositions on thc legitimate stage.

(c) The non-exclusive right of public performance by means of radio broadcasting. telephony, "wired wireless," aH forms
of synchronism with motion pictures, and/or any method of transmitting sound other than television broadcasting.

(d) The non-exclusive right of public performance by television broadcasting; provided, however, that:
(i) This grant does not extend to or include the right to license the public performance by television broadcastinff

or otherwise oI any rendition or performance of (a) any opera, operetta, musical n&medy, play or like Product&on, as
such, in whole or in part, or (b) any composition from any opera, operetta, musical comedy, play or like production
(whether or not such opera, operetta, musical comedy play or like production was presented on the stage or in motion
picture form) in a marner which recreates the performance of such composition with substantiaUy such diafnctfve
scenery or costume as was used in th» presentation of such opera, operetta, musical comedy, play or like production
(whether or not such opera, operetta, musical comedy, p)ay or like production was presented on the stage or in motion

edicture form): provided however, that the rights hereby granted shall be deemed to include a grant of the nght to
icense non-d ~matte performances of compositions by television broadcasting of a motion picture containing such compo-

sition if the rights in such motion picture other than those granted hereby have been obtained from the parties in interest.

(ii) Nothing herein contained shall be deem»d to grant the right to license the public performance by television
broadcasting of dramatic performances. Any performance of a separate musical composition which is not a dramatic
performance, as defin&d herein, shaH be deemed to be a non-dramatic performance. For the purposes of this agreement,
a dramatic performance shaH mean a perfonnance of a mu.ical composition on a television program in which there is a
definite plot depicted by action and where th&, performance of the musical composition is woven Into and carries forward
the plot and its accompanying action. The use of dialogue to establish a mere program format or the use of any non-
dramatic device merely to introduce a performance of a composition shall not t&e deemed to»sake such performanc&.
dramatic.

(iii) The de6nition of the terms -dramatic" and -non-dramatic" performances contained herein are purely for the
urposes of this agrcemcnt and for the term thereof and shall not be binding upon or prejudicial to any positi&&n taken
y either of us subsequent to the term hereof or for any purpose other than this agreement.

(e) Thc Ou~ may at any time and from time to time, in good faith. restrict the radio or television broadcasting of
compositions from musical comedies, operas, oper»ttas and motion pictures, or any other composition being cxc»ssively broad-
cast, only for the purpose of preventing harmful effect upon such musical comedies, operas, oper«ttas. motion pictures or
n&mpositfons, in respect of other interests under the copyrights thereof; provided, how»vcr, that the right to grant lunitc&l
licenses will be given, upon application, as to restricted compositions. if and when the Ou:ner is unabl& to show r&xsonal&j»
hazards to his or its major interests likely to result from such radio or television broadcast&nfl; and provid»&l furth& r that such
right to restrict any such composition shall rot f&c exercised for the purpose of permittmg tti& fixing or r»gulatillg of f&cs for
the recording or transcribing of such composition, and provided further that in no case shaH any charg&s, "fr«plugs-, or
other consideration be reauired in resp»ct of any permission granted to perform a restricted composition; anil f&«&vi&lr&l

further that in no event shall any composition, after the initial ra&iio or te~levision broadcast thereof, h» i»stri&c«l f&&r th»
purpose of confining further radio or television broadcasts thereof to a particular artist. station, network or progralr& Th»
Oumer may also at any time and from time to time. m good faith, r»str&ct the radio or television broad»asting of any»ompo-
sition. as to which any suit has been brought or thr& at»n»d on a cia&m that such composition infring& s a «nnposilx&n not
con&au&ed in the repertory of Society or on a claun by x non-m»inb»r of Society that Socf»iy do»s not hav& th&. right to
license the public performance of such composition by radio or tel& vision broadcastmg

Til» t&'r»& of this agr»&'ill&'lit ~)i.ilj ix f&&r .l p& rx&&l co&&&&&&& nclnc on riu dot&'»r&s&f .&nil & spi ill&g &xi til&:11&i &l,iy It!

D»c»»d&& r, 1'J&J5.

3. The Society agre»s, duiin&t the t&rm h»r«of, m go&xi fai&h tn usc its l&»st »ad& avurs to I&roniot» anil carry &&ut the
obj»cts for which it was organ&a»d, an&I to hol&l anil apply all rnkxl!&& s, Profits, b»nrfits aml a&fva»tag& s ar&sing froln t)i»
exp)oitation of the rights assign& d to it hy its s& vi ral m& mix rs, i&&cl&&&f&&&z the O&c&&»r. to the us& s an&i t&uitx&s&.s ax pr&&vid»d
in its Articles of Association ( which are h»r»hy incorporai»&l by r»f& rl ncc), as now in force or as h&r& aft»r ara»f&&l»&f.



4. The Ocaisee he-.-4v irrevocably, durhrZ the tenn brirof, authorizes, empovcers ~~ (n tho Scc(~ tho ~ to
enforce and protect such rights of pub~fic perfonnance under any and all copyr13hts, uchethcw ~~ isc tfsa ~ ef, tho
Occmer and/or others, in any and all svorks cxcpyrighted by the Oumr, and/or by others; to~ tt Lfi( ~a~,to litigate, collect and receipt for damages arising from infrin rusrnt, and in its ~ jud~ to ~ tho Oc~m ~or o&~
in whose names the cx)pyright may stand, as parties plaintiif or defendants in suits ar prc~in3s; to brtn3 asit tn tl na~
oj the Ocaner and/or in the name of the Sac(ery. or others in ~hose nacue the copyri ht may heed, or orb~, and to
release, compromise, or refer to arbitration any actions, in the same manner and to the sauc extent and to all intents and
purposes ns the Ou:cere might or coccld do. hacl thic instncment not bren made.

5. The Oumet hereby makes, constitutes and appoints the Society. or its suceeeer, the Occ4~'s ticw and lawful attorney.
irrevocably during the tenn hereof, and in the nartt of the Society or cts suceemr, or ia th n"c of th Occc."w, or otl revs
to do all acts, take all proceedings, execute, acknowledge and deiyisrr any and all instnunents, papers. documents, process egg!
pleadings that may be necessary, proper or expedient to restrain infringements and recover damages In respect to or for the
infringement or other violation of the rights of public perfonnance in such works„and to discontinu ~ ccxscpromhe or refer
tn arbitration any such proceedings or actions, or to make any other disposition of the differences in relation to the ptesnnes

8. The Occmer agrees from time to time, to execute, acknowledge and deliver to the Soc(ety, such assurances, powers
of attorney or other authorizations or instruments as the Society may deem necessary or expedient to enable it to exercLe,
c njoy and enforce, in its own name or otherwise, all rights and remeciies aforesaid.

7. 1t is mutually agreed that during the tenn hereof the Board of Directors of the Society shall be compo'f an equal
number of writers and publishers respectively, and that the royalties distributed by the Board of Directors shall be divkd&
into two (2 j equal sums, and one ( I) each of such sums credited respectively to and for division amongst (a) the vvriter
members, and (b) the publisher members, in accordance with the system of distribution and classi6cation as determined by
the Classi6cation Comm!ttrr of each group in accordance with the Articles of Association as they may be amended from
time to time, except that the classi6cation o/ the Ouvcer within his class may br changed.

8. The Ocaner agrees that his classi6caiion in the Society as determined from tim to time by the ClassiQcatjon Com-
mittee of his group and/or The Board of Directors of the Society, in case of appeal by him. sha~ll b Snal, conclusive and
binding upon him.

The Society shall have the right to transfer the right of revie~ of any classi6cation from the Board of Directors to any
other agency or instrumentality that in its discretion and good judgment it deems brit adapted to assuring to the Society e
membership a just, fair, equitable and ac~rate classi6catcon.

The Society shall have thr right to adopt from time to time such systems, means, methods and formulae for th establish-
ment of a member's status in respect of classi6cation as will assure a fair, just and equitab!r distribution of royalties among
the membership.

9. "Public Perfonnance" oned. The term "public performance" shall be construed to mean vocal, instnunrntal
and/or mechanical renditions and representations in any manner or by any method whatsoever, including transmisstons by
radio and television broadcasting stations. transmission by telrphony and/or -wired wireless"; and/or reproductions of per-
formancrs and rrnclitionc by mrans of devices for reproducing sound recorded in synchronism or timrci relation with the
taking of motion pictures.

10. -Musical Works- De6ned. The phrase -musical ccarks" shall be construed to mean musical compositions and
clramatico-musical ccccnpcssitions, the words and music thereof, and the rrcprctivc arrangemrnts thereof. and the selections
therefrom.

I I. Thc powers, rights, authorities and privileges by this inctncmcnt vested in the Sonety, are deemed to include tice
IVorlci, proviclcd. however, that such grant of rights for foreign cuccntrcrs shall be sub&rct to any agreements now in elfrct,
;c hst of which arr noted on the reverse side hereof.

12. The grant cnade herein by the owner ic mcdi6rd by and subject to the provisions of (a) the Amended Final Judg-
ment (Civil Action No. 13-95) dated March 14, 1950 In U. !i. A. v. ASCAP as lurthc'r amended by Order dated January 7,
1980, (b) tier Final Judgment (Civil Action No. 42-245) in U. S. A. v. ASCAP, dated hfarch 14, 1950, and (c) the pro-
visions of the Articles of Associacion and resolutions of the Board of Dcrrctors adopted pursuant to such judgments and order.

4 I.
SIGNED. SEALFD AND DELI'VEHED, on tlds...CRQ............day of.....FGk..lA Q..R.P.'......

ASIEIII('.A'X S()('II(T)')F ('.()SIPOSI:.IIS
AL TII()BS AND PL'BI,ISIII:IIS, CARL KEVIN DE MONBHUN

Society

By
PI'ri&civnt
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion of

the American Society of Composers, Authors and Publishers was

served by overnight delivery this 10th day of September 1990 to
the following parties:

Charles T. Duncan
Reid & Priest
701 Pennsylvania Avenue, N.W.
Washington, DC 20004

Laurie Hughes
SESAC, Inc.
55 Music Square East
Nashville, TN 37203

Carl K. DeMonbrun
Polyphonic Music, Inc.
JRF P.O. Box 7894
New York, NY 10016

Carl K. DeMonbrun
Polyphonic Music, Inc.
Citicorp
399 Park Avenue
New York, NY 10043


